UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

InRe: Bky 04-34946

Chapter 11
Koehnen Landscping & Trucking, Inc.,

Debtor.

NOTICE OF MOTION AND MOTION FOR APPROVAL OF
STIPULATION FOR USE OF CASH
COLLATERAL AND ADEQUATE PROTECTION BETWEEN DEBTOR AND
VERMILLION STATE BANK

TO: ALL PARTIESIN INTEREST AS SET FORTH IN LOCAL RULE 1204(a):

1 Koehnen Landscping & Trucking, Inc. ("Debtor™) movesthe Court for therelief requested
below and gives notice of hearing.

2. The Court will hold a hearing on this Motion a 11:00 am. on October 4, 2004, in
Courtroom No. 228B, 200 Federal Courthouse, 316 North Robert Street, St. Paul, MN 55101.

3. Any response to this Motion must be filed and ddivered not later than 11:00 am. on
September 29, 2004, which is (3) days before the time st for the hearing, or filed and served by mail not
later than September 23, 2004, which is seven (7) days before the time set for the hearing. ITF NO

RESPONSE OPPOSING THE MOTION ISTIMELY FILED, THE COURT MAY GRANT THE
MOTION WITHOUT A HEARING.

4, This Court has jurisdiction over this Motion pursuant to 28 U.S.C. * " 157 and 1334, and
Bankruptcy Rule 5005. This proceeding is a core proceeding. The Petition commencing this Chapter 11
casewasfiled on August 23, 2004. Thiscaseisnow pending in this Court.

5. ThisMotion arisesunder 11 U.S.C. "363. ThisMation isfiled under Bankruptcy Rules

4001(b), 9013 and 9014 and L ocal Rule 9013. Movant movesthe Court for an Order authorizing the use



of cash collaterd and gpprova of Stipulation Regarding Debtor’s Use of Cash Collateral and Adequate
Protection between Debtor and Vermillion State Bank.

6. Debtor isaMinnesota corporation engaged in the business of landscgping and congruction
Debtor requires the use of cash collatera in order to pay operating expenses and to continue in business.

7. Ondate of filing Debtor wasindebted toVermillion State Bank ("Bank™) in thegpproximate
sum of $535,533. The debt was secured by the properly perfected security interest in Debtor's accounts
receivable, contract rights, inventory, equipment, vehicles, deposits and generd intangiblesorigindly filedon
August 11, 1997 and continued on May 20, 2002 and August 2, 2004. Thisincludesinventory, accounts
receivable work in progress and deposits which can be readily converted to cash. ("cash collaterd”).

8. Theonly creditor that Debtor isaware of who holdsalien on Debtor’ sassetsisthe Internd
Revenue Service. That lien wasfiled less than 45 days prior to the filing of the bankruptcy. Therefore it
does not gppear that the Internal Revenue Service has alien on cash collatera

0. The Debtor and the Bank are proposing to enter into a Stipul ation Regarding Debtor’ sUse
of Cash Collateral and Adequate Protection between Debtor and Vermillion State Bank outlining theterms
under which the Bank would consent to Debtor’s use of cash collatera and what adequate protection
would be provided to Bank.

10.  The Debtor requires the use of cash collateral in order to continue in business. The
Stipulation providesthat Bank will be adequately protected by receiving acontinuing lien on Debtor-sassets
and receiving certain adequiate protection payments provided therein. Debtor believesthat the vaue of the
collateral would be substantidly the same at the end of the period or will have incressed.

11.  The Debtor will, if necessary, produce testimony to support this motion from Kimberly

Meyer, an officer of the Debtor.



WHEREFORE, the Debtor gpplies to the Court for an Order asfollows:

1. Stipulation Regarding Debtor's Use of Cash Collateral and Adequate Protection
between Debtor and Vermillion State Bank.

Dated: September 15, 2004

Hedback, Arendt & Carlson, PLLC

/el John A. Hedback

John A. Hedback, #142438

2855 Anthony Lane South, Suite 201
St. Anthony, MN 55418

(612) 436-3280

Attorneys for Debtor



VERIFICATION

[, Kimberly Meyer, an officer of Debtor, declare under penalty of perjury, that T have read the
Notice of Motion and Motion for Approval of Stipulation Regarding Debtor’s Use of Cash Collateral
and Adequate Protection between Debtor and Vermillion State Bank, and that it is true and accurate,
according to the best of my knowledge, information and belief,

Koehnen Landscping & Trucking, Inc.
(A Minnesota corporation)

Dated: _ A-(V 2004 By %ml% ,(/

Its:




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

InRe: Bky 04-34946
Chapter 11
Koehnen Landscping & Trucking, Inc.,

MEMORANDUM
Debtor.

Koehnen Landscping & Trucking, Inc., by itsundersigned attorney, hereby providesthefollowing
memorandum in support of its motion for use of cash collaterd.

1 Debtor is seeking the Courts gpprova for the use of cash collatera and adequate
protection of secured creditors that have alien on the cash collaterd.

2. Debtor relies on the statement of facts set forth in the verified motion papers.

3. 11 U.S.C. "363(c)(2) allows a debtor-in-possesson to use, sdl or lease cash collaterd if
the entity holding the lien on the cash collaterd consentsor if the Court gpprovesthe use after notice and a
hearing. The Court shal approve the use of the property if it findsthat the interests of the secured creditor
are adequately protected.

Debtor reservestheright to submit supplementary Memorandums of Law and Fact in responseto
any objections submitted herein.

Hedback, Arendt & Carlson, PLLC

Dated: September 15, 2004 /el John A. Hedback

John A. Hedback, #142438
2855 Anthony Lane South, Suite 201



St. Anthony, MN 55418
(612) 436-3280
Attorneys for Debtor



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

Case No. BKY 04-34946
Koehnen Landscaping & Trucking, Inc.,

Chapter 11 Case
Debtor.

STIPULATION REGARDING DEBTOR’S USE OF
CASH COLLATERAL AND ADEQUATE PROTECTION

This Stipulation is made this 10" day of September 2004, by and between K oehnen

Landscaping & Trucking, Inc. (“Debtor”) and Vermillion State Bank (“Bank”).

RECITALS

A. Debtor filed a Petition for Relief under Chapter 11 of the United States
Bankruptcy Code on August 23, 2004. That Case is now pending as a Chapter 11 Case before
the United State Bankruptcy Court for the District of Minnesota as BKY No. 04-34946.
Bank is a secured creditor of the Debtor under 11 U.S.C. Section 506 pursuant to a
promissory note dated April 8, 2004, in the origina principal amount of Six Hundred Thirty-
two Thousand and no/100 Dollars ($632,000.00) ("Note"). The Note is secured by al the
debtor’s accounts and other rights to payment, inventory, equipment, instruments and chattel
paper, general intangibles, documents, government payments and programs, investment
property and deposit accounts. The Note is the most recent of a series of loan agreements
between Debtor and Bank, starting out from at least September 27, 2001. The Bank’'s
security interest has been perfected by filing a UCC-1 with the Minnesota Secretary of State

on August 11, 1997, which has Document No. 19646001, which has been renewed by



Continuation Statement filed May 20, 2002 as Document No. 2002411958 and Amendments
filed August 2, 2004 as Document Nos. 200412729521 and 200412729456. That as of
August 23, 2004, Debtor was indebted to Bank for Five Hundred Thirty Five Thousand Five
Hundred Thirty-three and 17/100 Dollars ($535,533.17) Principa, Two Thousand One
Hundred Twenty-six and 89/100 Dollars ($2,126.90) interest and interest continues to accrue
at the rate of One Hundred Thirty-seven and 60/100 Dollars ($137.60) per day.

C. The Security Agreement contained in the Note provides that the security shall
secure the note as well as any other debt the Debtor had with the Bank at that time or existing
theresfter.

D. That the security interest in the Debtor’s titled vehicles has been perfected by
the Bank appearing as a lien creditor on the Motor Vehicle Certificates of Title issued by the
Minnesota Department of Public Safety, Drivers and Motor Vehicles Service Division (the
“Lien Holder Card”).

E That David E. Koehnen has agreed to personaly guarantee all debts of the
Debtor to the Bank pursuant to the terms of a Personal Guarantee dated September 27, 2001.
That the Guarantee of David E. Koehnen is also secured by a mortgage on certain real property
owned by David E. Koehnen in the County of Dakota, State of Minnesota.

F. That Kimberly A. Meyer has agreed by the terms of a Third Party Pledge
Agreement dated October 29, 2003 to place her 2004 Chryder 300M VIN No.
2C3AE66GX4H664387 as additional collateral for the indebtedness of Debtor to Bank.

G. The Universal Note and Security Agreement, Guarantee, Third Party Pledge
Agreement and Mortgage referred to above may hereafter sometimes referred to as the “Loan

Documents.”



H. That al amounts owed by Debtor to Bank referred to above which total Five
Hundred Thirty-seven Thousand Six Hundred Sixty and 06/100 Dollars ($537,660.06) as of
August 23, 2004 (the “Filing Date’ shall hereinafter be referred to as the “Indebtedness’).

l. The Debtor has an affirmative obligation to provide adequate protection of
the Bank's interest in its property as a condition for the use of collateral and "cash
collateral" as that term is defined under 11 USC Section 363.

J Debtor desires to provide for adequete protection of the Bank's interest in collaterd
and cash cdllaterd, on the terms and condiitions st forth herein. The Bank is willing to provide its
consent to the use of collateral and cash collatera on the terms and condiitions set forth herein.

ACKNOWLEDGMENTS

A. Asof August 23, 2004, the Debtor hereby acknowledgesthat it is justly indebted to
the Bank pursuant to the Note in the principd sum of FHve Hundred Thirty-five Thousand Five
Hundred Thirty-three and 17/100 Dallars ($535,533.17) plus accrued interest of Two Thousand One
Hundred Twenty-six and 89/100 Dollars ($2,126.89), together with and subject to the Court's
goprovd, Bank’'s atorneys fees and court cods. The amounts owing under the Note shdl be
collectively referred to heresfter asthe’ Indebtedness.

B. Debotor acknowledges that its Indebtedness to the Bank is secured by the lien of the
Security Agreement and secured by a perfected security interest in the Debtor's accounts and other
rights to payment, inventory, equipment, indruments and chattd paper, generd and tangibles
documents, government payments and programs, investments, property and deposit accounts as
those terms are defined in the Loan Documents, together with al the proceeds and products thereof,
as arise from the Security Agreements described above (collectively the " Collaterd™).

C. Debtor acknowledges thet itsindebtedness to the Bank is a secured daim within

the meaning of 11 U.S.C. Section 506.



D. Debtor acknowledges that it has been in default under the terms of the Loan
Documents by reason of tax liensbeing filed by the Internd Revenue Service againg the Debtor
which condtitute a default under the Loan Documents

E Debtor acknowledges thet payment of its Indebtedness to the Bank is absolutely
and unconditiondly due and payable which indebtednessis not subject to any defense, offset or
counterclaim and Debtor releases and waives any right to object to the allowance of the
claim of Bank or the collateral held as security therefore.

F. As of August 23, 2004, the Debtor’ s accounts receivables had a value of

$ and Debtor’ s cash and bank account balances totaled $43.51.

NOW THEREFORE, in consideration of the mutual premises and covenants set
forth herein and other good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, the Parties agree as follows:

1. Use of Cash Collateral.

1.1 Subject to Debtor's full and timely performance of the terms and
conditions of this Stipulation, Bank shall consent to Debtor's use of cash collateral until
December 15, 2004.

1.2 Debtor shall utilize al cash collateral for the ordinary course expenses
of Debtor's business and in the normal course of business. For the purposes of this
Agreement, ordinary course of business shall be the payment of all routine and customary
operating expenses including, without limitation, the purchase of fuel and inventory,
wages, insurance, taxes and the like. The consent granted in this paragraph shall continue
in full force and effect during the term of this agreement and as long as there is no
condition of default as defined in this Agreement.

2. Post- Petition Liens/Adequate Protection.



21 As partial adeguate protection in consideration for Debtor's use of

Cash Collateral, Debtor hereby agrees to pay the following sums to the Bank:

September 15, 2004 $12,300.00
October 1, 2004 $12,300.00
October 15, 2004 $12,300.00
November 1, 2004 $12,300.00
November 15, 2004 $12,300.00
December 1, 2004 $12,300.00
December 15, 2004 $12,300.00

Payments shall be sent to Bank at the address set forth in Section 12 below.

2.2 As and for additional adequate protection, Debtor hereby grants Bank a
replacement lien in the same dignity, priority and effect as the pre-petition lien in all
accounts and other rights to payment, inventory, equipment, indruments and chattel paper, generd
and tangibles, documents, government payments and programs, invesments, property and deposit
accounts as those terms are defined in the Loan Documents, together with al the proceeds and
products thereof, and acquired by Debtor after commencement of Debtor's bankruptcy case to secure
the diminution of the vdue of the Collaterd subsequent to the commencement of this case aswdl as
al generd intangibles obtained pog-petition. Such pos-petition assats subject to Bank's replacement
lien shall also condtitute "Collaterd” as that term is defined in the Loan Documents

23 Debtor shdl at dl times maintain sufficient insurance on the Collaterad
which shdl list Bank asa lien holder.

24  The replacement lien and security intereds heren granted shdl secure
repayment of the Indebtedness and cash collateral used by Debtor to the extent of the diminution of

the Collaterd subseguent to the Commencement Date.



25  Debtor agrees to execute such financing statements, security agreements or
amendments thereto and the documents which Bank may, from time to time, require to evidence the
replacement lien granted by this Sipulation and the Court, and the automatic say shdl be lifted to
alow the Bank to record such financid statementsin the gppropriate filing offices.

26  Debtor agrees thet while this Stipulaion is in effect it will not, without the
prior written consent of Bank, engage in or seek authority for any borrowing or use of cash collaterd
derived from the Bank's Callaterd or any use, sdle or lease of the Collaterd other then in the ordinary
course of business. The Bank agreesthat it shal not unreasonably withhold such consent.

3. Retention of Pre-Petition Security Interest. The pogt-petition liens granted in paragraph 2
above (a) shdl be in addition to the Bank's pre-petition collaterd and security interet, (b) shdl be
effective as of the date of filing of debtor's petition without any further action by debtor or the Bank
and without the execution or filing of any security agreements or financing Satements, and (c) shdll
secure payment of an amount equd to the diminution in vadue falowing commencement of this
procesding of the Bank's pre-petition security interest in debtor's accounts, inventory and equipment,
together with pos-petition interest on the Bank's indebtedness and dl expenses, induding attorney fees
and codts, incurred by the bank in connection with the negatiation, drafting and continued review
of this Agreement, to the extent allowed under Section 506 of the Bankruptcy Code.

4, Reports. The debtor shall provide to Bank at the address provided in
Section 12 hereof, ledgers from the Debtor-In-Possession Account, and accounts
receivable reports. The first reports shall be delivered to the Bank on September 15, 2004,
with the remaining reports to be provided monthly on the first of every month
commencing on September 15, 2004. An officer of the Debtor shall verify these reports.

Reports shall be delivered timely during the term of this Agreement. Debtor shall also



provide Bank with copies of al financia information that is provided to the U.S. Trustee at
the time such information is provided to the U.S. Trustee.

5. Debtor-in-Possession Account. Debtor shall maintain its Debtor-In-
Possession Account at Vermillion State Bank during the term of this Agreement.

6. Events of Defaullt.

6.1 Upon the occurrence of any of the following events of default, (i) al
indebtedness of the Debtor to Bank shal, at Bank's option, become immediately due
payable, without notice or demand, and (ii) Bank may immediately, without notice,
demand or any period of grace, withdraw its consent to use of its cash and other collatera
under Paragraph 2 hereof. In addition to, and not in limitation of the foregoing, upon the
occurrence of an event of default described in Paragraph (a), (b), (d), (f), (9), or (i), below,
Bank, upon five days written notice to the Debtor and its counsel, and the Debtor's falureto
cure or remedy such default within such period, shal be entitled to seek, on an expedited bas's, an order
from the Bankruptcy Court terminating the automatic say of 11 U.S.C. Section 362. Debtor agrees a
mation under Section 362 may befiled if:

@ awy o Bak's colaed is rdocaed (without consent of Bank under
paragraph 2.6 above), converted, logt or not accounted for by the Debtor; or

(b  theDebtor sdl fal to make any payment required hereunder; or

(©  theorder entered by the Court approving the terms of this Stipulaion, or any
subsection or portion thereof, shal be vacated, reversed or modified; or

(d  the Debtor shdl fail to comply with any of its obligations under the Code or
other gpplicablelaw; or

©  theDebtor ddl fal to dlow Bank to conduct an audit of the collaterd during

regular busnesshours, or



(f)  the Debtor shdl fal to ddiver to Bank the reports required under Paragraphs
4o

@  theDebtor ddl a any time discontinue or shdl be ordered to discontinue the
conduct of itsbusiness or the Debtor’ s case shdl be converted to a Chapter 7 case o

(h  the Debtor ddl fal to pay when due the adminidrative expensesincurred in

itscase; or
® the Debtor Shdl not have sufficient cash avallable to it to continue to conduct
itsbusness, or
()  the Debtor shal breach any of its obligations under this Stipulation.
7. Resarvation of Rights. Except as otherwise expresdy st forth herein, Bank resarves

and retains dl rights it may have as to its daim in the collaterd and dl rights againgt any and dl other

collaterd security held by Bank, and againg any and dl third parties.

8. Complete Agreement. This Stipulation sets forth the complete agreement of
thepaties 1t may not bemodified, waved or chenged, exoept by writing Sgned by the pearty to be bound thereto.

9. Binding Effect. This Sipulaionishinding upon the partiesand thar repediive successrsand
asgns induding but nat limited to Koehnen Landsoping & Trudking, Inc. individuglly and as Delator-In
Possesson and any suooessr entity or entitiesunder any plan or reorgenization of the Delatar. Any tugeeinthis
Chepter 11 caear any convarted Chgpter 7 casehdl bebound by this Stipul ation.

10. Expases Debtor agess to ramburse Bark for dl ressongble atomey’s fess ad legd
expansss incured by Bank in connedtion with the negatiaion, execution and ddivary o this Sipulaion, its
adminidraion, induding audit cods o the adledion, enforcement or pratection of this Sipulation, the
indebtethess evidenoad herey or pratedtion of this Sipulation, the indebtedhness evidenoad herey o the seounity

thadore



11 Tem. Thetam of this Agreement shdll expire on Decamber 15, 2004; provided, however,
thet this Agreamant dl tamingte of its owvn aooord, if, prior to its expiraion, an eveant of defauit hes ooourred,
hesbean dedared, and no cure hasbeen mede by Deltor.

12 Natices Any naticereguired to begiven purdiant tothis Agreamant mey beddivered as
fdlows

If tothe Debtor:

Koehnen Landscgoing & Trudking, Inc.
9932 RichVdley Blvd
Inver GroveHeghts MN 58077

Withaoopy to its Counsd:
John A. Hedback, Esg.
2855 Anthony Lane #210
St. Anthony, MN 55418
If to the Bank:
Vermillion State Bank
ATTN: Kevin Pedelty
P.O. Box 28
Vermillion, MN 55085
With a copy to its Counsdl:
Michael J. lannacone
8687 Eagle Point Blvd.
Lake ElImo, MN 55042
Any report required by this Agreement may be delivered only to the Bank, without a
carbon copy to its Counsdl.
13.  Court Approval. This Agreement is subject to the approval of the United
States Bankruptcy Court for the District of Minnesota. The parties agree mutually to

undertake to obtain Court approval of this Agreement as expeditiously as possible.
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By

/ Attomey for Debtor
2855 Anthony Lane #2190
St. Anthony, MIN 55418
(612) 436-3280

TJANNACONE LAW OFFICE

By /e/ Sl T L

Michael), Jannacone

Attorney for Varmillion State Bank
8687 Bagle Point Bivd.

T.ake Elmo, MN 55042

(651) 224-3361
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

Bky 04-34946
Chapter 11

Koehnen Landscping & Trucking, Inc.,

Debtor.

UNSWORN DECLARATION FOR PROOF OF SERVICE

I, John A. Hedback, declare under penalty of perjury that on September 15, 2004, | sent by United
States mail true and correct copies of the following documents:

1

gk own

Notice of Motion and Motion for Approval of Stipulation Regarding Debtor’ sUseof Cash
Collaterd and Adequate Protection between Debtor and Vermillion State Bank;
Memorandum of Law in Support of Motion;

Stipulation;

Order Approving Stipulation for Use of Cash Collateral and Adequate Protection; and
Unsworn Declaration for Proof of Service,

inan envelope by firgt classmail, postage prepaid, to each entity named below at the address stated below

for each entity.

Office of United States Trustee
1015 US Courthouse

300 South Fourth Street
Minneapolis, MN 55415

See Sarvice Ligt attached hereto

Dated: September 15, 2004 /el John A. Hedback



Serkley Risk Administrat
F.0. Box 59143
Minneapolis, MN 55459

MINNESOTA DEPARTMENT OF
COMPLIANCE DIVISION

551 BANKRUPTCY SECTON
PO BOX 64651

ST PRUL MN 55164-0651

MINNESOTA UI FUND
380 N ROBERT ST
ST PAUL MN 55101

Perfettli & Oberg Ltd
2233 N Hamline Ave 3Suite
3T PAUL, MN 55113

POMPS TIRE CO
PO BOX 1630
GREEN BAY WI 54305 1630

CC3

PAYMENT PROCESSING CENTE
PO BOX 5353156

BOSTON MA 02205 5156

Crum & Forster
7900 International Dr
Bloomington, MN 55425

Wells Fargo Bank
Legal Compliance
P.(. Box 4063
Concord, CA 94524

VERMILLION STATE BANK
107 EAST MAIN STREET
VERMILLON MN 55085

ST PAUL FIRE AND MARINE
' 5801 SMITH AVE
BALTIMORE MD 212089

INTERNAL REVENUE SERVICE
STOP 5700

316 N ROBERT ST

ST PAUL MN 553101-1474

Danner Inc
843 Hardman Ave S
s 8T P, MN 55075

MICHAEL IANNACONE
8687 Eagle Point Blvd.
Lake Elmo MN 55042



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

InRe: Bky 04-34946
Chapter 11
Koehnen Landscping & Trucking, Inc.,

Debtor.

ORDER APPROVING STIPULATION FOR USE OF
CASH COLLATERAL AND ADEQUATE PROTECTION

The above entitled matter came before the Court a a hearing on the motion of the Debtor for an
order approving the use of cash collateral and adequate protection of secured creditors.  Appearances
were noted on the record.

Prior to the hearing, the Debtor entered into aStipulation for Use of Cash Coallateral and Adequate
Protectionwith Vermillion State Bank regarding the use of cash collateradl and adequate protection. A copy
of the referenced Stipulation has been filed with the court. A copy of the Stipulation was circulated to the
attorney for the United States Trustee for his review and comment.  No objections for the use of cash
collatera or to the approva of the Stipulation have been filed.

Based on thefile, record and proceeding herein,

IT ISHEREBY ORDERED:

1 The Stipulation for Use of Cash Collatera and Adequate Protection Between Vermillion
State Bank and Bankruptcy Estate is gpproved. Debtor isto comply with the terms of that Stipulaionin
addition to the provisons contained in this Order. Pursuant to that Stipulation, Vermillion State Bank is
granted a replacement lien in Debtor’ s assetswith the same priority and typeit held on the date of thefiling

of the bankruptcy to the extent that Debtor uses cash collatera.



Unless further extended by this Court, the right to use cash collaterd shall expire on December 15, 2004.

Dated: BY THE COURT:

Gregory F. Kishd
United States Bankruptcy Judge



